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ABSTRACT

Most of IT small businesses in Korea are companies which usually take parts from the technically advanced
companies and assemble the parts into a complete whole for big companies. Intellectual property-related issue of
IT small businesses in Korea is not the direct action or claim but the matter of contract concerning the 3rd
party intellectual property infringement or the matter of each of the applicable law on the implied liability
issues. Because bargaining power of the IT small businesses is not as big as the technically advanced
companies, they can not receive explicit guarantees. Therefore, government-affiliated organization should concern

about this matter of contract.
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3) CIS.G. Atrticle 42

(1) The seller must deliver goods which are free from any
right or claim of a third party based on industrial
property or other intellectual property, of which at the
time of the conclusion of the contract the seller knew
or could not have been unaware, provided that the
right or claim is based on industrial property or other
intellectual property: (a) under the law of the State
where the goods will be resold or otherwise used, if it
was contemplated by the parties at the time of the
conclusion of the contract that the goods would be
resold or otherwise used in that State; or (b) in any
other case, under the law of the State where the buyer
has his place of business.

(2) The obligation of the seller under the preceding
paragraph does not extend to cases where: (a) at the time
of the conclusion of the contract the buyer knew or could
not have been unaware of the right or claim; or
(b) the right or claim results from the seller’s compliance
with technical drawings, designs, formulae or other such
specifications furnished by the buyer.
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4) CLS.G. Article 43
(1) The buyer loses the right to rely on the provisions of
article 41 or article 42 if he does not give notice to the
seller specifying the nature of the right or claim of the
third party within a reasonable time after he has become
aware or ought to have become aware of the right or
claim. (2) The seller is not entitled to rely on the
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provisions of the preceding paragraph if he knew of the

right or claim of the third party and the nature of it.

5) U.C.C. § 2-312 (3) Unless otherwise agreed a seller who is

a merchant regularly dealing in goods of the kind warrants

that the goods shall be delivered free of the rightful claim

of any third person by way of infringement or the like but

a buyer who furnishes specifications to the seller must

hold the seller harmless against any such claim which
arises out of compliance with the specifications.
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6) Paul E. McGowan, Strategies for Indemnification under the
UCC Against Claims of Patent Infringement, Intell. Prop.
Litig., Winter 2010, at 6

In California, a rightful infringement claim exists when
there is “a non-frivolous claim of infringement that has
any significant and adverse effect, through the prospect of
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litigation or otherwise, on the buyer’s ability to make use
of the purchased goods.” Phoenix Solutions, 637 F. Supp.
2d at 696 (citing Pacific Sunwear of Cal., Inc. v. Olaes
Enters., Inc., 167 Cal. App. 4th 466, 482 (Cal. App.
2008)).

U.C.C. § 2-607. Effect of Acceptance; Notice of Breach;
Burden of Establishing Breach After Acceptance; Notice of
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Claim or Litigation to Person Answerable Over.
(1) The buyer must pay at the contract rate for any goods
accepted.

(2) Acceptance of goods by the buyer precludes rejection of
the goods accepted and if made with knowledge of a
non-conformity cannot be revoked because of it unless
the acceptance was on the reasonable assumption that the
non-conformity would be seasonably cured but acceptance
does not of itself impair any other remedy provided by
this Article for non-conformity.

Where a tender has been accepted (a) the buyer must
within a reasonable time after he discovers or should

@3

<

have discovered any breach notify the seller of breach
or be barred from any remedy; and (b) if the claim is
one for infringement or the like (subsection (3) of
Section 2-312) and the buyer is sued as a result of
such a breach he must so notify the seller within a
reasonable time after he receives notice of the litigation
or be barred from any remedy over for liability
established by the litigation.

(4) The burden is on the buyer to establish any breach
with respect to the goods accepted.
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(5) Where the buyer is sued for breach of a warranty or
other obligation for which his seller is answerable over
(a) he may give his seller written notice of the
litigation. If the notice states that the seller may come
in and defend and that if the seller does not do so he
will be bound in any action against him by his buyer
by any determination of fact common to the two
litigations, then unless the seller after seasonable
receipt of the notice does come in and defend he is so
bound. (b) if the claim is one for infringement or the
like (subsection (3) of Section 2-312) the original seller
may demand in writing that his buyer turn over to him
control of the litigation including settlement or else be
barred from any remedy over and if he also agrees to
bear all expense and to satisfy any adverse judgment,
then unless the buyer after seasonable receipt of the
demand does turn over control the buyer is so barred.

(6) The provisions of subsections (3), (4) and (5) apply to
any obligation of a buyer to hold the seller harmless
against infringement or the like (subsection (3) of
Section 2-312).
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